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Re: Right Whale Vessel Speed Regulations, NMFS-2022-0022
Dear Mr. Rauch:

The Georgia Department of Natural Resources (GDNR) Wildlife Resources Division appreciates
the opportunity to comment on NOAA’s proposed amendment to right whale vessel speed regulations,
which were published in the Federal Register on August 1, 2022 (docket no. 220722-0162). Georgia’s
coast lies at the heart of the only calving ground for the critically endangered North Atlantic right whale
(NARW). For over 30 years, GDNR has worked closely with NOAA and other partners to recover right
whales. Those efforts contributed to two decades of slow but steady population increase in the 1990s and
2000s, giving us much hope for the future of the species. But over the past decade, the species has
experienced a rapid and unsustainable decline, due to a combination of low reproduction and high
anthropogenic mortality. The underlying causes of low reproduction are complex, along with the adaptive
challenges NOAA faces with reducing mortality and injury from fishing rope entanglements. We agree
that additional measures are needed to decrease the likelihood of a NARW vessel strikes, but we cannot
fully support the proposed rule as written.

We have enclosed a document that outlines several elements of the proposal that merit further
consideration, including (1) evaluation of impacts from deep vs. shallow draft vessels, (2) regional
consistency measures, and (3) enforcement and compliance. We respectfully request that NOAA consider
these comments while developing the final rule and recognize that a collaborative process will ultimately
lead to successful compliance and a long-term reduction in NARW vessel strikes. If you have any
questions, please contact Clay George at 912-262-3336 or clay.george@dnr.ga.gov.

Sincerely,

Ted Will
Enclosure

cc: Doug Haymans
Dr. Jon Ambrose
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Georgia DNR Wildlife Resources Division Comments on NOAA’s Proposed Amendments to the Right
Whale Vessel Strike Reduction Rule

Introduction

NOAA is proposing to amend the 2008 right whale vessel strike reduction rule to further reduce risk of
vessel collisions with North Atlantic right whales (NARWs). Proposed changes include (1) expanding the
boundaries of 10-knot seasonal speed zones (SSZs), primarily in the Mid-Atlantic and Northeast U.S., (2)
making 10-knot dynamic speed zones (DSZs) mandatory (they are currently voluntary), (3) reducing the
vessel length threshold from 65 ft to 35 ft, and (4) modifying the criteria and reporting requirements when
vessel operators deviate from the rule to maintain vessel safety. Several elements of the proposal are
justifiable:

e Vessel strikes are the second most common cause of anthropogenic NARW mortality, after
entanglement in commercial fishing rope.

e Lethal collisions attributed to vessels >65ft long appears to have decreased in U.S. waters since
the 2008 rule, but lethal collisions with vessels <65 ft long have not (Fig. 1).

e More lethal strikes have been observed in the Southeast U.S. than other regions, and most of
these have involved vessels <65 ft (Fig. 2).

e The NARW species has declined 24% since 2011 (Hayes et al. 2022); the number of breeding
females declined by 36% during the same period to an estimated 72 breeding females as of 2018
(Reed et al. 2022).

e Significant reductions in anthropogenic mortality will be required to stabilize the species and
prevent functional extinction (Hayes et al. 2018, Linden 2021, Reed et al. 2022)

NOAA estimates that the proposed rule could reduce NARW vessel strike mortality by 27.5% (Garrison et
al. 2022). Unfortunately, speed and track data are not available for most vessels <65 ft in length, so these
results are probably biased. Therefore, the actual risk reduction this proposal would achieve is uncertain.
That said, the number of mortalities and serious injuries (MSls) from vessel strikes in U.S. waters currently
exceed the legal threshold allowable under the Marine Mammal Protection Act (0.7/year, Hayes et al.
2008). And the actual number of MSls is certainly higher: Observed MSls only account for about 36% of
total mortalities (Pace et al. 2021).

There are currently no technological solutions to prevent vessel strikes. That leaves speed reduction and
vessel routing measures as the primary tools to manage whale/vessel collision risk. Because NARWs are
widely distributed along the U.S. east coast during many seasons, rerouting measures are generally not
practical. We generally support NOAA’s proposal to require 10-knot speed for some classes of vessels
<65ft including yachts, large sport fishing vessels and most commercial vessels. However, NOAA has not
made a strong case for a 10-knot limit for all vessels in the 35-65 ft size range. Below we identify several
additional areas where the proposal could be modified to increase right whale protections and/or reduce
unnecessary impacts to the boating community.

Deep vs. Shallow Draft Vessels

NOAA and GDNR records indicate there have been 9 collisions between vessels <65ft and known or
suspected NARWs that likely resulted in MSls (Table 1). Information about the vessel is known for 8 of
those cases. One case involved a calf with lethal propeller cuts that were consistent with a vessel 40-65
ft long. To summarize:
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e All known or suspected lethal collisions involved vessels that were likely >40 ft,

e Three collisions involved vessels less than 40 ft but the outcome for the whale was unknown in
each case,

e All known vessels had inboard engines and through-hull propellers, except for one 48 ft vessel
that apparently had hull-mounted IPS drives,

e No cases involved vessels with outboard, inboard/outboard or jet propulsion, and

e Of the 6 vessels we have been able to find data for, their drafts ranged 3.3-7.4 ft.

The lack of MSlIs involving shallow draft outboard powered vessels is surprising because most of the
vessels that operate in the Southeast U.S. during the NARW calving season are shallow draft, outboard
powered vessels (e.g., center console, walkaround console and runabout boats; Montes 2016). Many of
these vessels have static drafts less than 2 ft, even in the 35-45 ft length range (Fig. 3). Itis possible that
vessels with drafts <2 ft deep would have a lower risk of collision because (1) anytime whales are deeper
than 2 ft below the surface, they would be unavailable to be struck, and (2) when whales are within 1-2 ft
of the surface, some portion of the whale may be visible to the oncoming boat operator during daylight
hours when sea conditions are good. We are not aware of any analyses or publications that have
addressed this specific question in NARWSs or other large whales.

We strongly recommend that NOAA investigate the relationship of vessel length, draft, speed, mass and
population type for vessels in the <65 ft class prior to implementing the new rule. In particular, NOAA
should assess if a higher (e.g., 20-knot) speed limit for outboard and water jet powered vessels would
reduce collision risk compared to the status quo. The 10-knot speed limit in the current rule was derived
using data on whale collisions with ships and large vessels (Laist et al. 2001, Vanderlaan and Taggart 2007)
and may not accurately characterize the risk from smaller, shallow draft vessels. There are also practical
considerations:

e Vessels with planing hulls typically require speeds of ~20 knots to operate efficiently. A 20-knot
speed limit would allow these vessels to continue operating at efficient speeds.

e A 20-knot speed limit would achieve significant reduction in top-end speeds, as many outboard
boats are designed to operate at speeds upward of 30-40 knots.

e We suspect compliance would be higher with a speed limit that allows vessels to operate
efficiently.

Regional Consistency Measures
Speed Zone Boundaries, Dates and Triggers

We recommend that NOAA consolidate the Southeast SSZ, South Carolina SSZ and the portions of the
North Carolina SSZ south of Cape Hatteras into a single contiguous “Southeast SSZ.” We also recommend
that the “Southeast SSZ” be active from November 15 to March 31. The occurrence of NARWSs south of
Cape Hatteras in early November and in April is extremely low (Roberts et al. 2022; GDNR, unpublished
data). In the rare occasions that NARWSs are present in early November and April, the collision risk could
be managed with temporary Dynamic Speed Zones (DSZs). Note this would require modifying the DSZ
trigger to include mother/calf pairs for waters south of Cape Hatteras. This is justifiable given the slow
swim speeds and long residency times of mother/calf pairs in Southeast U.S. waters (Hain et al. 2013,
Krzystan 2018).
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Shallow Waters in Georgia and South Carolina

The western boundaries of the proposed SSZs are formed by the shoreline and COLREGS lines. These
boundaries do not accurately reflect the distribution of NARWs in Georgia and South Carolina. Most
waters within 1-2 nautical miles of the immediate Georgia and South Carolina coastline are shallow and
are not good NARW habitat (Gowan and Ortega-Ortiz 2014, Roberts et al. 2022). As such, we recommend
that NOAA align the western (shoreward) boundary of the SSZ with the 3 fathom (18 ft) depth contour in
Georgia and South Carolina, including adjacent portions of dredged channels, since NARWs rarely occur
in these areas (see Figures 4-6).

Safety Deviations for Poor Weather

We recommend that NOAA add Special Marine Warnings (SMWSs) to the list of weather warnings that
operators of vessels <65 ft can use to deviate from speed restrictions. NOAA’s National Weather Service
defines SMWs as:

“A warning of potentially hazardous weather conditions usually of short duration (less than 2 hours)
producing wind speeds of 34 kt or more, and/or waterspouts affecting areas included in a coastal
waters forecast” (NOAA 2022).

SMWs occur unpredictably in Southeast coastal waters throughout the winter months.

Enforcement and Compliance

We have significant concerns about the ability of NOAA or other law enforcement agencies to enforce the
proposed rule. At the current time, NOAA uses Automatic Identification System (AIS) data to monitor
compliance of vessels >65 ft remotely and retroactively. However, most vessels <65 ft are not required
to carry AIS. Those that carry AlS can turn their AIS on or off at any time. The Coast Guard'’s official stance
on changing AIS carriage requirements is:

“Notwithstanding that the Coast Guard strongly encourages the use of AlIS, we have no plans to
expand AIS carriage beyond our current regulation” (USCG 2022).

Without remote enforcement options, successful enforcement will depend on real-time enforcement by
law enforcement vessels operating on the water. It is unclear how this will work given the limited
resources available, numerous constraints and the expansive area involved. We strongly recommend that
NOAA work with federal and state law enforcement agencies to develop a realistic enforcement plan and
craft the final rule accordingly. If enforcement is limited, compliance will be poor and NARW collision risk
will not be reduced.

We request clarification and supporting data regarding proposed exemptions for all federal and federally
contracted vessels under the proposed rule. Finally, we would like to state our position, supported by
biological data, that implementation of additional vessel speed regulations in the Southeast will be
insufficient for recovery of NARW in the absence of meaningful reductions in rope entanglement
elsewhere in the range of this critically endangered species.
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NARW Vessel Mortalities & Serious Injuries in U.S. by Vessel
Size Class and Year
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Figure 1. Observed NARW mortalities and serious injuries by vessel size class and year (NMFS and GDNR
data).

NARW Vessel Mortalities & Serious Injuries in U.S. by Vessel
Size Class and Region,
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Figure 2. Observed NARW mortalities and serious injuries by vessel size class and region (NMFS and GDNR
data).
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Static Draft vs Vessel Length by Vessel Type
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Figure 3. Static draft (including propellers and lower units) for (1) inboard powered, (2) outboard and
inboard/outboard powered, and (3) jet drive vessels, 20-65 ft in length. Data compiled by GDNR from
specifications listed on 37 vessel manufacturers websites (Table 2). The draft of most outboard powered
vessels was listed by hull draft; 13 inches was added to account for the added depth of the outboard lower
unit.
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Figure 4. Density and sightings of NARWs are low west of the 3 fathom (18ft) depth contour. Whale
density is for January 2011-2019 (Roberts et al. 2022). Whale sightings are from aerial survey platforms
across all months, 2011-2022 (NARW Consortium data).
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Figure 5. NOAA’s proposed SSZ boundary (magenta) and GDNR'’s requested modification (yellow) around
the Savannah River entrance.
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Figure 6. NOAA's proposed SSZ boundary (magenta) and GDNR’s requested modification (yellow) around
the Brunswick channel entrance. The greater number of whale sightings near Brunswick compared to

Savannah is due to higher survey area in the Brunswick area.

10

10/31/2022




zeoz/te/ot

1T
Ryjepow : v
(44 4 PG MI0S UIM) pleoqul yG Aeg pever S(q1Ss04 Ay ogze# sn3s 74 ‘eunsnbny 15 12/21/20 S9A
44 1 bG  MaIos UM} preoqul 4G Aeg poLier Ruepo  0€Z€ 40 J1e2 1202 Sn3s 74 ‘supsnbny 1S 12/21/20 SOA
gz~ AN gy uoisindoid Sd| yym JyoeAlojop Aileuo  09G€ 4O I 0202 SNV N ‘Uoieqi3J03  0Z/42/90 S9A
. U Of< Yim Ajijepow _
WA N G0 msisuo0 sino sdoid “umouyun oeqosy  U9EC404EQ 0202 SN3S VO ‘punog eyeweyyjo3  0Z/80/L0 SoA
JNQ ssej Jad ,jassan 666¢# oafew _
Gl un € luogesiosy  mowg | umy, MUISNOUSS o paroadsng SNaN YW BlAsIZI0T  GLIE0/S0 ON
; : MDI0S )
6 YL 68 seus preoqu uewmoy swep OMUISNOUSS  MYVN pejoedsns SNaN VI Aegpog eded  ¥1/60/v0 SaA
1z g 9  PieOqUIMBIOS UM} 99y JoneD  Ainfujsnousg  MYWN pajoadsng SN3s V9 ‘pueis|meqessQjo3  ZLL0R) SN
leoqul «
€220 €2 06 paps um ssaithg qnsmg pp AMUISTOUSS  MMVNPERdSNS  SN3S O “SIPESHUOIHIOZ  6O/KEIE0 oN
. pIeoqui MaIos STV _
0¢~ 9¢ € um gp Aeqiseg Syeg pueis SI0EG0ld GeyeH sn3s ¥O ‘puels| puepaquind - Go/0/E0 S9A
(o) () W —
paadg yeiq  ybus uonduosa( [9ssap awonQ a|/sewads uoibay uoneso sleq .
[0SS8A  [8SSen  [9SSOA — dm"

“4UNAD Ag pappe ejep awos Y3Im “JUILUSSISSY |BIUSWUOIIAUT PadS [3SSA YVON 2Y3 woly eleq
"saunful snowas Jo Ajjjepiow ul pajnsad 3eyl Suo| I G9 UeY) SS3| S|9SSAA SUINOAUL (MYYN) S31_yM 3ySi1 pa1dadsns 10 UMOUY YIM SUOISI||0) T 3|qel

3|y uonINPIY IS [9SSOA S[eyM IYSIY 3yl 03 SUBWPUBWY Pasodold S,YYON UO SJUSWIWIOD UOISIAIQ S24N0S3Y AH|PIIM HNQ e1Si099



